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ana existing buildi i85,
Wwill saiar paneis on every roofiop replace the an site conditions and ecanamic constraints, INCENTIVES FOR SOLAR ENERGY SYSTEMS
white picket fence as the icon of the American residential-scaie PV systems can.enge from According ta the Interstate Renewable Enargy

dream? That may depend on haw wel. planners

100 t0 1,000 square feet, Coun
develop policies and permitting processes that il

¢il, Incentive Programe and Tax Credits
Soler thermal systems use the sun to e

resutted in over 26,00C new solar instalia-

encourage solar energy systems and at the
samae time mitigate inevitable canflicls, such as
whiien poticies that protect trees orencourage
higher density development inteifere with sun-
light access. This articie exglores the growing
trend fo introduce solar energy in communitics
ard how planners may need fo guide land-use
policy development ta avoid unintended con-

sSequences.
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501 AR ENERGY SYSTEM BASICS

The most cammen selartechnalngies used on
buiidings in the United Siates are solar pho-
tovoltaic (PV) paneis that generaie elecircily
and salar thermal systems that keat water or
air. Solar PV produces electricity through the
conversion of direct sunlight. The semicondue-
tor materials in the PV cell interact with the
sunlight to generate slactric current,

The most electricity is praduce

FV paneis. Since PV only works wi

most sysiems are connected {o the ublity grid
to guarantee around-the-ciock eieciriciiy. The
crientation of a PV system affects its perfor-
mance; usuaily the best location is on a south-
facing roof. Flat roofs allow the panels to be
tilted toward the optimal direction.

A sustams worl hect withoo

L s R N

structions from trees of struciures. Because
the sun may be higher in the summer or lowar
in winter, a placement of the PV involves an
assessment of these factors. n any specific
location, as the surface area of a PV system
expnsed to sunlight increases, the amount of
electricity produced alse increasas. Depending

heat water or heat-transferring fluids, and each
system is comprised of two parts: a solar col-
lector (panel) and a storage tank. Systems that
ugea active salar require the use of electricity for
d circulation and require flat-panel
slarwater

n

5
heaters have ne electrica] companents and

tors similar 1o PV Passive

(]

rely on direct sun heating the collector panell
Storage tanks have now been developed io be
recessed in into the roof, so they are not seen
above the roofline. Solar collectors for solar
thermal systerns require less surface area thar
PV systams, [r locatiors receiving an average
amount of sunlight, flat-panel callectars require
approximately one-half to one square foot of

surface area per galion of daily hiol water use.

tions naiionally in 2007 All biut a handful of
states now have incentive programs o add
solzr pkotovoltaic (PV) systems to residentiai
ornonresidential buildings. These incentives
range fram $1 to $5 per kilowatt produced.
Cangress reauthorized the Renewable Energy
Tax Credit in 2008 and intreased the deduction
to 30 parcent of the cost of installation begin-

ning in 2003, This makes solar substantially

©
3
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more cosi-effective by providing an ing
tax deduction that, for an average $30,500
residential installation, would be $8,000 to
$10,000 in 2 taxyear,

Cities in northern California recorded
mara thar 11,500 new solar PV systems be-
twean 1908 and 2007 with many of these
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@ Solar hot water collectgrs ¢n 2 Hebiat for Kumdrity Fouse i
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ASK THE AUTHOR joim us ovune

Go online from fMay 18 to 29 to participate in our “Ask the Author” fa-
rum, an interactive feature of Zoning Practice. Gall Feldman and Dan
Marks, sice, will be available tc enswer questions about this article, Go to
the APA website of www.pianning.org and foliow the finks to the Ask the
Author section. From there, just submit your questions about the article
using tire e-mail link. The author will reply, and Zoning Practice will pos#

the answers cumulatively on the website for the benefit of all subserib-
ers. This featura will be ovailable for selected issues of Zoning Practice
gt announced imes. After each ontine discussion is closed, the onswers
will be saved in an anline archive available through the APA Zoning Prac-
tice wek pages.

About the Author

Gail Feidman is the sustainable energy programs manager for the City

of Berkelay Planning Department—0ifice of Enermy and Sustainabie

Develapment, and has recently implementad the Berkeley FIRST solar

Anancing program and Sustaina . Her public
@MMENT experience SPans 20 years in several California counties

and cities and she has a mastar's degree in Pubiic Admisistratian.

Energy Tax Distr

Dan Marks, ucr, is the director of planning and development for the
City of Berkeley. The Planning and Development Department in.
cludes the Office of Erergy anc Sustainable Development, the Build-
ing Division, ard the Planning Division. fMarks has been 2 planner
for almast 30 years, including over z¢ years in local government.

installed in suburban communities and bigger
cities, Overthe last few years, the states of
New Jersey, Nevada, and Colorado significantly
increased PV generation because of state re-
quirements for major utilities to include greater
percentages of solar in their portfolios and
rebate programs for commercial and residential
buildings.

Many local govemments now have resew-
able energy loan programs, and the numbers
are expected to increase as more ugilities and
cities iImplement programs as part of their over-
all ctimate change plans. These programs typi-
cally have loan repayment times of between
10 and 30 years, through utility bill savings or
property tax bilis.

INCENTIVES FOR INSTALLATION

Examples of {oan programs that provide finan-
cial incentives to lower the upfront cost for

the installation of renewable energy systems,
particularly solar, are briefly hightighted below.
A comprehensive listing of incentive programs
can be found through the Database of State Ini-
tiatives far Renewables and Efficiency (DSIRE),
a website developed by Morth Carolina State
University,

New York

The New York State Energy Resource and Devel-
opment Authority offers the Energy $mart Loan
Fund program, which provides an interest rate
reduction off a participating lender’s normal
loan interest rate for a term up to 10 years on
certain energy-efficiency improvements or
renewable techrology loans. The interest rate
reduction for most of the state is up ta four
percent. Utiiity customers may be eligible to
receive an interest rate reduction up to 6.5
percent off 2 participating lender’s normal mar-

ket rate. This program is funded by utility rates
through a specizal benefits charge.

Local Leaders

Berkeley, Californiz, has recently established

a Sustainable Energy Finzncing Distriet that
leverages private financing through bonds that
fund solar photavaltzic systems for residential
and commercial properties anywhere in the
city. The bonds are repaid by a special tax that
is added to the property tax bill of the partici-
pating property owner. While still in a small pi-
lot phase of 4o instaliations, the program could
zllow up to 4,000 instaliations if expanded

to the total bonding authority of $8o million.
Bou'der County in Colorado and the cities of
San Diego and 5an Frencisco are in the process
of developing similar Fnancing programs.

Paltn Desert, California, has issued $2.5
million in solar energy and energy efficiency
Toans through contractual assessments on
properties. This is one of few tities that has
used its general fund surplus 1o finance private
energy improvements. The city will eam seven

percent interest on its investment for the
20-year assessment term,

Florida has at least two programs that
provide financing. Tallahassee, through its
municipal utiity, offers loans of up to $20,000
2t five percent interest to install solar photovol-
talc systems. The Orianda Utilities Camrmission
also has 2 toan program for its customers and
will provide up ta $15,000, which can be repaid
thraugh monthly utiiity bills with interest rates
from two percent to 5.5 percent.

STATE AND LOCAL SOLAR ACCESS
PROTECTIONS

The development of rights to solar access

has basis in English common law. A judicially
astablished doctrine of “ancient fights” pro-
vides that if & landowner had received sunlight
acrass adjoining property for 2 specified period
of time, the landowner was entitled to continue
{o receive unabstructed acecess to sunlight ac-
cess across the adjoining property. The first
state laws that specifically addressed access
for operation of solar energy eguipment were

trtarctata Renswanle Frarov Coauae!] Fennl
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introduced in the 19705, While not comprehen-
sive, the types of legal protections that devei-
oped include solar easements, solar shade
prohibitions, and preemption of aesthetic
cantrols far solar instaliations.

Mary srates have enabpied ine iuse of salar ease-
ments to protect ambient lighting as weil 2s light
2£eess for solar energy equipment. This type of
easement is 2 private agreement between prop-
erty owners that guarantees access to sunlight.
Most solar easements are recorded as deed
restrictions that run with the land, and proce-
dures for relinquishing easements are generally

et forth in state law. Some owners of residen-
ial soiar energy systeimns use these aasements
Lo restrict amy new CORSIFUCTion of iree planting
which could block light access to sunlight.

Among the many states with provisions

for such easements are Alaska, Colorade,

w

-

* En:’a Many o“bese hw: ware ar_lopted
as earty a5 tha 19708 ahd do nat nece "r:'y re-
fate specmcaxly o soiar energy sysi
recently the State of MNaw jersey {Nj
48:3-24) enacted laws speciaily zllowing solar
easements for the purpose of exposure fora

solar energy device,

@

Salar Access Protections

ome recent state {aws go much further than
vaoluntary easements, The California Solar
Shade Conirol Act of ig7g a5 otiginally drafted
prohibited shading of solar colieciors that ec-
curs due to {ree growth after the solar system
was installed. Under the law, no more than 10
percent of the collecter can be shaded between
1 a.m.and 2 pon, The 1979 law alse included

minimum tocakian standards for the solar col-

in

equiring that they be five foetfrom the
prcper':" {ine and 10 feat from e ground,
FalL i

alifornia’s lawwas amended in 20081t0
address issues that stemmed from a couirt cage
discussed later in this articte, These changes
included 2n exemption {athe act if the trees and
shrubs were planted prior to the installztior of
the sotar collecter. The definition of solar collec-
torwas changed to include devices installed on
the grourd. Additionaliy the legiciation changed
a visiation fTom 3 public nuisance vislationto a
private nuisance, [0 other words, under the revi-
sions, enforcement of the law is now a matter
between private parties, rather than a jurisdic-
tion treating the matter as z public nuisance and
arcting to enfaree the law.

oo

Wisconsin law (Stat. § 7

[*]
1

a.41) allows for
compensation when a solar enargy systam

is shaded by development on ait adjacent
property, regardless of whether an easement
was granted by the adjacent property owner.
Angther Wisconsin faw (Stat. § 844.22) also

states that 2ny 5tn.tctu re or vestetative growth

[ .
Wing ene '", 3 'ste.,. and :nte. ferec with itg

Ao b

New Mexica’s Solar Recordation Actal-
lows 2 property owner with a solar energy
system ko record an easement for sun aecess,
defined by the statute as g a.m. {¢ 3 p.m. on
the winter soistice, While an adiacent propeny
awner will he nntified of the intent to record an
sasement, permission fram the adiacent awner
is not required. Under this iaw, solar ease-
ments run with the land and may be bought
and sold. If an adjacent project shades fhe sys-
tem by more than 10 percent, the owner of the
project must purchase the solar easement right
and extinguish it (NMSA 47-3-6 to 47-3-12).
atthe local level, the County of Santa

ruz, Califormia. kb as es'zb‘:shcr‘ strang solar

m
thatimpacts on a sutar jxe1H uct.. “., ha !E be mitj-

ized commercial districts have no guaranteed
nrotectinns inless the property has a solar
access parmit, Solar siting raauirements for 2ll
planned unit developments and subdivisions
are required to ensure that roof surizces can
supporn 75 square teet of solar collectors for
each dwelling unit,

Several other local jurisdictions have
adopted guidelines or reguirements for solar

w residential suhdivicions.

Braamntions of Local Design Standards
States that have addressed solar access have

oAt [ -

:
generaily ada opied laws preempting local 2on-
ing that rmight iimit the installation of these
devices based on gesthetic or other grounds.
Many of these same laws also preempt private
conditions. covenants, and restrictions that
might limit & property owner's ability to install
3 systam.

For example, California’s Solar Rights Ao
{AB 2473) of 2004 prohibits provisions in local
ordinances that create unreasonabie bamiers to
the instaltation of sclar energy systems, includ-
ing design standards for solar instellations. The
lzw anly 2ltows local jurisdictions to require
improvements for aesthetic purposes if the
cost 1s less than $2.000.
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@Wmﬂﬁfamgphotwmmfemﬂweaﬁ—be shadedifthe

neighborng home owner Tdded T additiarat story.

g=ted to the maximurm extent feasible during

the view of any permit to construct a building”

{r2.2B.cze, Santa Cruz Building Regulations).
The City of Boulder, Colorada, has strong

[P p—y o

protections for solar access for the purpose

of generaling eieciricity and hds divided the
¢ity into soiar 2ccess areas based on zaning.
This erdinance provides broad protections in

tess dense residential neigkberhoods. Urban-

SOLAR CONFLICTS
As one northem Califernia newspaper framed
a recent court case pirting the owner of a small
grove of redwood trees and a neighboring
nronerty’s salar PV system: “[t can come down
% & clash of cherished green values * The gtate
—

vﬂwdbwllk -t

-
8 3

& Hime placed highervalue
on the production of a sclar energy sysiem. The
conflict grew when the two Sunnyvaie property

FONINGPRACTICE s.09
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owners could not mediate successfully, and
tha district attomey filed the case as a crimi-
ral violation. The defendants in the case are
quoted saying, “We are the first citizens in the
state of California to be convicted of a crime for
growing redwood trees.”

The vialation under the California Solar
Shade Control Act identified the trees as a
public nuisance (as misdemeanar) with a

CONSIDERATIONS FOR PLANNERS

To date, mast state taws have focused on
removing barriers to the installation of solar
systems or have been permissive in allowing
property owners to enter Into solar access
easements. As solar installations become
more common—especially in urban areas—the
potential for one neighborto shade another's
sglar panels will accur mare often and conflicts

@ apv system cn the rooftops of Helios Corner, an So-unit senior heusing
development in Bérkeley, Califcrnia.

$1,000-per-day fine. However, in the final court
ruling the judge determined that only two of
the six trees reguired pruning or removal due to
the shade obstruction.

In contrast, a few years earlierthe Santa
Clara County Court ruled that the trees ata
hame in another case were not the cause of a
shading problem under the law. The trees at
issue were on the property of the tocal govern-
ment, which was exempt from the law.

In 2 1982 case considered by the Wiscon-
sin Supreme Court, the owner of a solar system
sought relief from the construction of a resi-
dernce that obstructed sunlight to his property.
The court found in the favor of plaintiff, stating
that the corstruction was a private nuisance,
and remanded the case to a lower court. Imme-
diately preceding the hearing, the state legisla-
ture enacted 2 law (W] Statute 7co.41) to allow
an gwner of an active or passive so'ar energy
system or a wind energy system to receive com-
pensation for an ebstruction of solar energy
by a structure outside a neighbor's building
envelope as defined by the zoning restrictions
in effect at the time the solar collector or wind
energy system was installed.

will become maore common, Few state or local
laws have addressed those potential conflicts.

At first, it may seem that encouraging
salar energy systems that produce clezan, local
energy should be a very high priarity, perhaps
even preempting an adjacent property owner's
right to build in ways that would affect an ex-
isting or potential solar system. However, we
would caution that, even in the case of green:
house gas {GHG) emission reductions, main-
tzining access to solar energy may not always
be the most effective strategy.

Ten trees absorb about .25 tons of CO2
peryear, and a 3o00-square-feot solar amay
[solar panels] can save about three tons of GHG
emissions. For comparison, a transit-oriented
development (TOD) with & hundred units is
estimated to save over 500 tons per year of
GHG from reduction in auto use alone. From a
GHG benefit paint of view, the importance of
promoting transit-oriented development can-
not be overstated.

Ensuring that solar access protection
regulations do not inadvertently prevent or dis-
courage TOD is an important but complicated
issue. To illustrate, Berkeley is a densely built

community blessed with some of the best tran-
sit in the Bay Area. New transit-oriented devel-
opment will generally occur 2long major transit
cormridars and in downtown. However, these
transit corridors are immediately adjacent to
much lower density residential neighborhoods.

In that way, Berkeley is typical of older
cities. The city's Gereral Plan calls for higher
density development along these transit bou-
levards, which invariably means four- and five-
stary buildings up against neighborhands with
one- and two-story homes. Despite city policy,
almast every new higher density residential
or mixed use building is bitterly fought by the
adjacent neighborhood. As in most commu-
nities, the residents of neighborhoods near
these carmridars are concerred with the traffic,
parking, noise, privacy, and other impacts of 2
higher density, bulxier residential or mixed use
praject backing up to their neighborhged.

Inevitably, the issues around new can-
struction and solar access will be tested.

While Berkeley does not currently have any
local ardinances specifically protecting solar
energy systems, it does have a solar access
ordinance. The current regulations are related
to the impacts tree grawth may have on the
loss of sunlight to hames and are meantasa
tool to address neighbor disputes. The [aw sets
forth 2 process for resolving such disputes,
beginning with voluntary mediation or arpitra-
tion followed by litigation However, no specific
standards are set forth in the ordinance.

Berkeley also requires that the shading
impacts an adjacent homes from new develop-
ment be evaluzted, but has ro set standards
for addressing those impacts. As the city con-
siders the palicy issues around solar access, it
must also consider the likelihood that 2n or-
dinarce protecting salar photovoltaic systems
could easily give ammunition to those opposed
to taller, more intense buildings in general.

If an ardinance establishes a strong right
to solar access, or requires very high costs to
mitigate impacts on existing or potential solar
installztions, such ardinances could discour-
age, delay, or prevent higher dersity transit-
oriented development. Consider the potential
conflict created by solar access ordinance in a
downtown district that permits tall structures.
Ifone low-rise commercia! building puts a solar
array on.its roof, what happens when 2 taller
building is proposed next door that would
shade that panel? How do you value one prop-
erty owner's access to the sun in relation to the
benefits of a taller building that would reduce

ZONINGPRACTICE 4.09
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rimental impact on other

owners’ enioyment of their property.
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reductions in vehicle miles treveled
Communities considering a local solar

access ordinance need (o consider the follow-

ing issues:

s Whe is entitled to solar access?

* Doesthe local government have to play 2

rote in protecting access?

= How should communities place a value on

acess?

or eliminate that access but lead 1o significant
-

Sotar Access cntitiement

Is there an entifiement to solar access? Solar ac-
cess is one more element to consider in the bun-
die of property rights that is the basis of land-
use 2w The fundamental goal of all zoning is to
try ar‘.d ansura that one owner's uce of nroperty
have a significant detriments! impact
yrars' anioyrmant of tnelr

property ownear does not have an
{0 use property as he iikes. Land-use atiomieys
talk about the bundla of rights that comes with
praperty ownership, and those rights can be
modified by local gavernments for the health,
safety, and welfare of the community.

i Berkeley, as in every developed com-
munity, there is little agreement a¢
reguiation of private property is acceptable. |5
one person entitled to add a second floor to his
home if it wili shade the bedroom of his neigh-
bar, or black his neighbor's panoramic views?
These are fundamenrtal zaning questions. Any
salar aecess ardinance must decide whather

oe
SLLRsEE

1o how much
.

“right" that any property awnar has,
mius srate the d ueg'ee i3 w‘.‘.ach that right
u-p
an sehing, eaﬁulls..m any absaiute
right 1o solar access would deerly be counter-
productive relative to other policy goais.

Hands-or or Hands-off

There is no reason why local govermment must
define the terms of the solar access debate. i
can, a3 several states and (nralitiss have done,

1 . ol a

e {(hal while there may be some level af
solar access right, the iImpact that oRe propery
awner has on another and any compensation
due as a resylt of that impact i a matter to he
worked out betweer property owners, if owners

fail ta resalve their differences, the civil couns

become the venue for makiny {hese determineg-
tions. Other states have allowed property owi-
ers 1o enter into private easements, and aliow
this matter {o be addressed solely as a wonirad-
tual matter between private property owners.
While this is certainly one approach,
the courts are not generally considered the
best place for resalving policy issues. The
costs of private litigation can bavery high and

[+ 9

reqiiire years to resawve, fourts interpratan
apply iaws to the facis of a specific case, The
legislature or city council is where competing

policy objectives can be evaluated. Vague and

unclear policies can result in interpretations of
law that seem contrary to the intent of the law
orresult in unintenderd conseniences counter

#m
(XS]

L”uer?ymg nolicy direetian,
Regulating the imnacts of ane reighbor on
anctheris exactly what 2oning ardinances are
iniended {o accomptish, Th of
ardinances allows for pubtic poizcy objectives to
be apenly discussed and for reasonable compro-
mises to he made through a public process. In
regard to solar atcess, there are certainly com-
peting public policy objectives, such as a desire
to maximize the local geneation and use of soler
energy that is potentizlly in conflictwith the de-
sire 10 maximize development near ensit,
Placing Value on Solar Access
Should solar impairment be considered com-

pensable, and how does a community deter-

mine the degree of compensation forsuch a
ioss? [fthat acgessis partia_i_h; impaired. how
dGES DRe measurs

Cities egnotanily face the
actions of one property owner will reduce the
praperty value of a neighbor, L0caI govem-
ments have traditionally stayed away from
trying to place a value on the impact of one
neighbor’s action on another’s, 50 long as each
property cwner cperates under a consistent un-
derlying set of 2oning regulations that apply to

averyone, By estzblishing ground rifles, it may

be possile for local govermments to set the
framework for private negotiation, or it could
ambroil the governmentin a iong, unproduc-
tive referesing of solar rights determinations.
At this time, we find little evidence that local
or state gavernments have sought to address
the conflicting policy goals of salar energy gen-
eration and shading by nearby higher density
development, The New Mexico law allowing for
recardation of solar easements may nave taken
this issue into partial account by not aliowing
an easement to be recorded against a property
where the permitted development is taller than
of 36 feet, However, local ordinances imple-

menting thls law can Dreempt this provision,

cess dlsp'..:t on future deve‘.a“mhnt. state
and local govemimenis may wanito cstablish
guidelines for addressing situations where so-
lar access is affected by adjacent development.
Communities considering such guidelines
should pay attention to the following variables:

The potential for an effective solar instal-
dotion. |5 backyard shading as important
roof shading? |s the roof arientation o
o soiar power, and how muck G
effectively avaitable?

The existing site conditions. Do trees or
ather existing structures atready shade poten-
fial solar iocations?

The time of year and the ime of impact.
is shade in December more detimental ta the
operatinn of the system than shade in jure?

isazopercentlossatz pom. foran hourat
midwinier (onsidered compensable relative to

a 3G percent loss For two hours at 9 a.m. in the
summer? How do variations in system size affect
this determination? Various state and local laws
have established ¢ a.m. 10 3 p.m. on the winter
solstice as the threshold for considering when a
shadowing Impact Is pocuming, Under the state
and local access laws fherc atimeafdayor
year are estabiished, these tmes are thresholds
below which no impact is assumed to occur, and
above which an impact is assurmed to accur.



However, the degree of impact and any compen-
sation due are a matter for private negatiation.
As g threshold for private party negotiation,
such general determinations may be adequate.
However, significant additional analysis would
be needed if local governments wanted to pro-
vide guidelines for resolving disputes.

The percentage of impairment, How much
of an existing or potential solar array would be
in shadow and for how long? Ten percent at the
assigned hour {see above} is 2 commonly estab-
lished threshold for solar access impact. Similar
to time of year and day, 10 percent may be a
reasonable threshold for establishing when there
is an impadt for purposes of private negotiations,
but this guideline is not sufficient if government
wants ta assist in resolving solar access disputes.

The type of Instaliation. Some types of
installations (e.g., a water heating system) may
be more feasible in any given situation than
another (e.g., solar power generation).

An additional critical issue is how to
value potentizl solar energy relative to an
existing solar array. This carries the compens-
ability question to a much more concrete
tevel, If someone has invested in a solar array
for whatever purpose, the impacts of an ad-
jacent property owner shading that array has
a measurable and immediate impact. Again,
we would argue that leaving this solely to
private dispute resolution or estzblishing very
high values on solar access may be counter
to other policy goals. However, making one
property owner responstble for compensating
another's reduction in direct income seems an
appropriate subject For 2n ordinance address-
ing solar access.

As with other ardinances related te com-
pensation, government should probably seek
to make determinations of compensation a
private negotiation between property owners,
bringing government into the picture only in
the last resort when private agreement cannot
be reached. However, because solarinstalia-
tions have a measurable cost and measurabie
returns on that investment, and there is usually
data on the productivity of the system, there
is much more concrete evidence to assist local
governments in arbitrating between property
owners. It can be expected that initial eforts to
resclve these differences will be challenging as
governments wrestle with the many variables
that need to be considered, such as howto
value energy over time or how to amortize the
investmeant in 3 solar amay. However, these
determinations shauld hecome easier as there
is a sufficient record of cases.

APDITIONAL RESQURCES

Database of State Incentives for Ren-
wables & Efficiency (DSIRE): www,
dsireusa.org.

Sherwood, Larry. 2008. U.S. Solor Trends
Morket 2co7. Latham, NX.: interstate
Renewable Energy Council {www.ire-
cusa.0rg).

National Renewable Energy Laboratory,
Departmert of Energy: www.arel.gov,

CONCLUSIONS

The discussion zbove has focused on the
trade-offs associated with talier transit-orient-
ed development that shades potential solar
access in adjacent neighborhoods. in that
context, the trade-offs between preserving
solar access and encouraging TOD are fairly
clear. Based solely on a GHG assessment of
relative benefit, TOD clearly should not be
hostage to soiar access protection. The ben-
efit/cost equation is less obvious in a residen-
tial neighborhood context when ane neighbor
simply wants to build a tatler house adjacent
10 a shorter neighbor, Solar access could be
one more weapon in the never-ending neigh-
bor wars that occur in some communities 23
people seekto preserve the perceived charze-
ter of their neighborhooed or simply don't want
a taller building next to their home, Under a
poorly worded soler protection ordinance,
putting salar panels an & home could become
a way of preventing a neighbor from adding a
second story addition in a situation where it
would otherwise be allowed. All of the issues
described above need to be fully considered
in an ordinance in any community, whether
higher density development is part of the pic-
ture or not.

tNEWS BRIEF

COURT DECIDES SIGN CASE

By Lora Lucero, e

In February, the Supreme Court of New jersey
concluded a township’s sign code prohibiting
a unigr from displaying 2 1o-foot-tall inAatable
rat violates the First Amendment. *The rathas
lang been a symbol of labor unrest™ and, as
part of a labor protest, the union displayed
the rat balloon on the sidewalk in front of the

business where they were in a labor dispute,
The sign code prohibits “balloon signs or other
inflated signs {except grarnd opening signs) . ..
displayed for the purpose of attracting the at-
tention of pedestrians and motorists.” A police
officer wamed the protestors to deflate the rat,
but found it was reinflated when he retumed an
hour later and issued a summons. The union
official was ultimately found in violation of the
sign code and fined. The state’s highest court
set aside the conviction and held the sign code
vioiates the First Amendment. The sidewalkis
a traditional pubtlic forum where the govem-
ment’s ability to restrict expressive activity is
very iimited. The sign code is content-based
because the sign code prohibits the union from
displaying 2 rat balloon while zllowing bal-
loons as part of a grand opening. The township
lacked a compelling governmental interest that
justified the restriction. State v. Wayne DeAnge-
lo, Supreme Court of New Jersey fhighest court),
Decided February 5, 2009, (ase No. A-73.

Lorg Lucerp /s editor of Planning & Erviron-
mentel Law and staff liaison to APA’s Amicus
Curiae Committee,

Phato courtesy of groSolar. groSoiancom,
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Small Wind Farms Proiects less than 5MW — XXXXX Township

DEFINITIONS:

Accessory Structures: Stuctures such as sheds, storage sheds, pool houses, unattached
garages, and bams.

Anemometer: An instrument that measures the force and direction of the wind.

Clear Fali Zone: An area surounding the wind turbine unit info which the turbine and -or turbine
components might fall due fo inclement weather, poor maintenance, faulty construction methods,
or any oiher condition causing turbine failure that shall remain unobstructed and confined within the
property lines of the primary parcel where the turbine is located. The purpose being that if the
turbine should fall or otherwise become damaged, the falling structure will be confined to the
primary parcel and will not fall onto dwellings, any inhabited buildings, and will not intrude onto a
neighboring property.

Cowling: A streamiined removable metal—that—_eeveps cover that encloses the turhine’s nacelle,

Decibel: A unit of relative loudness equal to ten times the common logarithm of the ratio of two

readings. For sound, the decibel scale runs from zero for the least perceptible sound to 130 for
sound that causes pain.

Nacelle: A-separate-streamlined-melalenslosure-that-eovers Sits atop the tower and contains
the essential mechanical components of the turbine to which the rotor is attached.

Primary Structure. For each property, the structure that one or more persons occupy the majority
of ime on that property for either business or personal reasons. Primary structures include
structures such as residences, commercial buildings, hospitals, and day care facilities. Primary
struciures exclude structures such as hunting sheds, storage sheds, pool houses, unattached
garages, and barns.

Professional Engineer. A qualified individual who is licensed as a Professional Engineer in the
State of Ohio.

Megawatt (MW): A unit of power, equai to one miliion watts.

Smali Wind Project: Any wind project less than SMW which includes the wind turbine
generator and anemometer.

Wind Power Turbine Owner. The person or persons who owns the Wind Turbine structure.

Wind Power Turbine Tower. The support structure to which the turbine and rotor are attached.
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Wind Power Turbine Tower Height. The distance from the rotor blade at its highest point to the
top surface of the ground at the Wind Power Generating Faciiity (WPGF) foundatian.

N

Saction YOO Small Wind Proiects Fagme legs than SMW

Wind Projects Famas of 5SMW or more shaii be required to submit an application with the Ohio
Power Siting Roard (OF‘SB} at the Public Utilities Commission of Chio (PUCO) and are required to
meet OPSB regulations. Small Wind Projects Farms less than SMW and used solely for
Agriculture wifl be exempt from these zoning regulations as an Agriculiurai Use. Any proposed
construction, erection, or siting of a small wind project farm less that SMW including the wind
turbine generator or anemometer of any parts | thereof sha.l be 2 Permitted Use in all 00X
Township Zoning Districts B ot
Pemaitinthe R Districts only if the following conditions are met (bath as Permitted and Conditional
Use):

_j:-

The maximum beight of any tur b.. ne shallhe 125 ft. For p noses of this
Resoiution, maximum heighi shail be considered the total height of the turbin
system including the fower, and the maximum vertical neight of {he turbine’s
blades. Maximum height therefore shall be calculated by measunng the iength of
a prop at maximum vertical rotation {o the bass of the fower.

Sethacks: the following shall apply in regards to setbacks.

o

1. Any turbine erected on a parcel of land shali be seiback 1.1 times the height of
the tower, or established “clear fall zone", from all road naht-of-way lines and
neighboring propenty lines. striet
the—pamel—m&endedieﬁhe-ﬂmme- A turbine shall will-need+o be erected and

placed in such a manner that if it were to f fnﬂ whatever direction the fall occurs

wouid be contained solely on the property where the Lurblne is located at. and

C. Maintenance

1. Wind turbines must be maintained in good \w.n:ng order. The owner shall
within 30 days of permanently ceasing operation of a2 wind turbine, iowes;
provide written notice of abandonment to the Zoning Insnector An unused
tower wind turbine or small wind project faF= may stand no longer than 12
months following abandonment. All costs associated with the demolition of ihe
wind turbine fower and associated equipment shall be borne by the owner. A
wind turbine fower is considered abandoned when it ceases fransmission of
electricity for 30 consecutive days. Wind turbines that become inoperabie for
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more than 12 24 months must be removed by the owner within thirty (30) days
of issuance of zoning violation. Removal includes removal of all apparatuses,
supports, and or other hardwars associated with the existing wind turbine.

D. Decibel Levels

1. Decibel levels shall not exceed those provided by the manufacturer as
requested inll Permlts, 2 e M—en&s—eha#epeﬁate-net—mepe—than—éeee&ele

Township should consider aelding: Decibel levels shall not exceed 30 dB
(as determined by the Township) at any adjoining property line.

E. Wirng and electrical apparatuses:

1. All wires and electrical apparatuses associated with the operation of a wind
turbine unit shall be located underground and meet all applicable local, state,
and federal codes including the County Building Regulations and Residential
Buiiding Code of Ohio.

F. Warning Signs:

1. Appropriate waming signs to address voltage shall be posted (where and
meeting sign requirements).

G. Building Permits:
1. All Small Wind Projects Farms and parts thereof shall obtain all applicable
Building Permits from the State of Ohic and County Building Regulations where
required.

Permits

A. A permit shall be required befare construction can commence on an individual
wind turbine project system.

B. As part of the permit process, the applicant shall inquire with the County Building
Regulations as to whether or not additional height restrictions are applicable due
to the unit's location in relation to any local airports.

C. Applicant shall then provide the Township Zoning Inspector with the following
items and or information when applying for a permit:
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1. Location of all public and private airports in relafion to the focation of the wind
Iurhma

D. An-enginecring-report that shows:
a. The iotai size and height of the unit

tinn structure

<y

. Alist and or depiction of all safety measures that will be on the unit including
anti-climb devices, grounding devices, and lightning profection, braking
systems, quy wiring & anchars.

d. Data specifying the Kilowatt size and generating capacity in kilowatts of the

particular unit.

e. The maximum decioei [evel of the particular unit. This information shall

must be obtained from the manufacturer of the turbine unit.

g. Hazardous materials containment and disposal plan.

2. Asite drawing showing the location of the unit in reiaficn to exisfing structures
on the property, roads and other public right-of-ways, and neighbaring

properiy iines propertics-

3. Evidence of established mtbacke of1.1
“clear fali zone.” witk

4. A maintenance scheduie as weli as a dismantling plan that outiines how the
unit will be dismantled shall be required as part of the permit.
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